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Court of Appeals of the District of Columbia. 
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No. 3390 

Fred J. Hughes, Appellant, 
vs. 

William F. Falvey et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 63222. 

I 

i 

Fred J. Hughes, Plaintiff, 

vs. | 

William F. Falvey, Raymond W. Pullman, Major and Superin¬ 
tendent of Metropolitan Police, Edwin B. Hesse, Property Clerk, 
Police Department, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of AVashington, in said District,; at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Declaration, Etc. 

Filed Januarv 3, 1920. 

In the Supreme Court, of the District of Colunjibia. 

At Law. No. 63222. | 

Fred .T. Hughes, Plaintiff. 

I 

vs. | 

A\ r iLLiAM F. Falvey, Raymond W. Pullman, Major and Superin¬ 
tendent of Metropolitan Police. Edwin B. Hesse, Property Clerk. 
Police Department, Defendants. 

I 

The plaintiff. Fred J. Hughes, sues the defendants, AVilliam F. Fal¬ 
vey, Raymond AA T . Pullman". Major and Superintendent of Metropoli- 

1—3390a ! 
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tan Police, and Edwin P>. Ilesse, Property Clerk Police Department, 
for wrongly taking and detaining his, the said plaintiffs’s goods and 
chattels, to* wit. one hundred and ninety-seven (197) cases of bottled 
bonded whiskies of the value of Eight thousand ($8,000) Dollars. 
And the plaintiff claims that the same be taken from the defendants 
and delivered to him or if they are eloigned that he may have judg¬ 
ment of their said value, and damages, which he estimates at One 
thousand ($1,000) Dollars, besides the costs of this action. 

ALVIN L. NEWMYER, 

J. WILLIAM SHEA, 

Attorneys for Plaintiff. 


2 Affidavit of Fred J. Hughes. 

* ***** * 
District of Columbia, *.«: 

I. Fred .J. Hughes, being first duly sworn on oath depose and say 
that I am the person named as plaintiff in the above entitled cause 
and am entitled to recover possession of the chattels proposed to be 
replevied, being the same described in the Declaration herein; 
that the said defendants have seized and detained and still detain 
same; that said chattels were not subject to such seizure and deten¬ 
tion and were not taken upon any writ of replevin between the 
parties. 

FRED J. HUGHES'. 


Subscribed and sworn to before me this 8th day of January, 1920, 
nunc pro tunc. 

J. R. YOUNG, 

Clerk. 

By F. W. SMITH, 

Ass’f Clerk. 

Undertaking in Replevin. 

Filed Januarv 3. 1920. 


* 


Whereas, the plaintiff is about to sue out a writ of replevin against 
the defendant, in this action: therefore. 

The said plaintiff, and Charles D. Hood, surety, appear, and, 
•J submitting to the jurisdiction of the Supreme Court of the 
District of Columbia, hereby undertake for themselves, and 
each of them, their and each of their heirs, executors, and adminis¬ 
trators, successors or assigns, to abide by and perform the judgment 
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of said court in the premises, which judgment may be rendered 
against all the parties whose names are hereto subscribed. 

Signed this 3" dav of .January. A. D. 1920. 

FRED J. HUGHES, j [seal.] 
CHARLES' D. HOOD. [seal. 

Approved: January 3, 1920. 

J. R. YOUNG, 

01ptJc 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Writ of Replevin. 

Issued January 3,1920. 


The President of the United States to the Marshal for jsaid District, 

Greeting: 

The plaintiff in this action having entered into an undertaking 
with surety as required by law. you are therefore hereby commanded 
to take the goods and chattels claimed by the Plaintiff, towit: 

One hundred and ninety-seven (197) cases of bojttled bonded 
whiskev of the value of Eight thousand dollars from the De- 
4 fendants and deliver the same to the Plaintiff. And warn the 
Defendants to appear in said court on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
day of the service of this writ, and answer said action; and that if they 
make default in so doing the Plaintiff may proceed to judgment and 
execution. 

Witness, The Honorable Walter I. McCoy, Chief Justice of said 
Court, the 3" of January, A. D. 1920. 


[seal.] 


JOHN R. YOUNG, 

Clerk 

By ALF. G. BUHRMAN. 

Assistant Clerk. 


Marshal’s Return. 


Jan. 3, 1920. Served copies of declaration, summons, and notice 
to plead on the within named defendants William F. Falvey, Ray¬ 
mond W. Pullman, Major and Superintendent Metropolitan Police, 
and Edwin B. Hesse, Property Clerk Police Department, personally j 
this date. 

Jan. 8, 1920. Replevin not executed. 

MAURICE SPLAIN, 

U. S. Marshal. 


R. 


A 


FRED J. HUGHES VS. \VM. F. FALVEY ET AL. 


Petition for Rule for Contempt. 
Filed January 7. 1920. 


To the Honorable Justice holding said Court: 

The petition of Fred J. Hughes respectfully shows: 

5 1. He is a citizen of the United States and resident of the 

District of Columbia and files this petition in the above en¬ 
titled cause for the purpose of having this Court require its official, 
Maurice Splain, Esq., United States Marshal in and for the District 
of Columbia to serve the Writ of Replevin, issued by this Honorable 
Court in the above entitled cause. 

2. Petitioner further states that this action was tiled January 3, 
1920 to recover 197 cases of bottled bonded whiskv which had been 
unjustly taken and wrongfully detained from petitioner by an un¬ 
warranted and illegal search and seizure made January 1, 1920 in 
said District of Columbia, by representatives of the Metropolitan Po¬ 
lice and other persons acting with them. 

3. Petitioner further says that lie has fully complied with the re¬ 
quirements of the statute and Rules of Court, and gave bond to the 
Clerk of this Court with approved surety to answer for all costs and 
damages, by reason of the issuance of the writ, and also gave an addi¬ 
tional bond in the penalty of $20,000 with approved real estate surety 
satisfactory to the United States Marshal to perfect said Marshal 
harmless by reason of his execution of said writ, but although said 
bonds have been furnished and all costs deposited as required for 
the execution of said writ, the said Marshal has refused to serve it, 
which said refusal is a wilful, arbitrary, illegal and ill-advised disre¬ 
gard of his official duty, a denial to petitioner of due process of law, 
and a contempt of the process of this Honorable Court, which said 
writ of replevin, addressed to the Marshal for said District com¬ 
manded as follows: “The plaintiff in this action having entered 

into an undertaking, with surety as required by law, you are 
0 therefore hereby commanded to take the goods and chattels 
claimed by the plaintiff, to wit, 197 cases of bottled bonded 
whiskies from the defe ndant and deliver same to the plaintiff. 

4. Petitioner further says that said liquor is of the reasonable value 
of Eight thousand ($S.()0O) Dollars, and was in the custody and 
possession of petitioner on his leased premises in said District until 
said unlawful seizure as aforesaid. 

o. Petitioner further avers that his constitutional rights have been 
violated and are being violated by the failure of the Marshal to act 
as aforesaid, to petitioner's great damage. 

6. Petitioner further says that there was not at the time of the 
seizure of said liquor any charge or warrant against petitioner or any 
other person for the commission of any criminal offense in connec¬ 
tion with said whiskey, but that after the seizure thereof, and after 
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this replevin suit had been filed, the United States attorney, in and 
for the District of Columbia, instructed the United States Marshal 
not to execute the writ of replevin, and the said Unite# States Mar¬ 
shal, contrary to his duty in the premises, refused and still refuses 
to execute said writ. 

Thereafter on January ~>. 1020. the said office of thp District At¬ 
torney caused a warrant to Ik* issued against petitioner fj>r the alleged 
offense of violating the Act known as the Reed haw, the!charge being 
that he had transported or caused to be transported, j 102 cases of 
liquor from Maryland to the District of Columbia. 

Petitioner immediately appeared before the Police (hurt in 
7 answer to said charge and announced his readiness to be tried 
thereon, but the said office of said District Attorney has failed 
and refused as vet to sot said cause for trial. 

Petitioner further avers that by reason of tin* Constitutional 
amendment, it is necessary that said whiskey bo in Ijiis possession 
before the 15th of January. 1920. He further aversjthat said al¬ 
leged violation of law does not involve any seizure or forfeiture of the 
said whiskey, and the same is not necessarily required t<> be held by 
said District Attorney's office as evidence on the charge aforesaid. 

Wherefore the premises considered, petitioner prays:j 

1. That said Maurice Splain. United States Marshal in and for 
the District of Columbia be cited to appear before this Honorable 
Court for contempt, by reason of his failure to execute said writ of 
replevin issued herein, in accordance with the statute in such cases 
provided. 

2. That said United States Marshal in and for the District of Co¬ 
lumbia be required to execute said writ of replevin. 

3. And for such other and further relief as the nature of the case 
may require. 

FRED. J. HUGHES. 

A. L. NEWMYER. 

J. WM. SHEA, Per N.. 

WILLIAM E. LEAIIY, 

A tt'y* for Petitioner. 


S District of Columbia. To wit: 

! 

1, Fred J. Hughes, do solemnlv swear that 1 have ljead the fore- 
going petition by me subscribed and know the contents thereof; that 
the matters and things therein stated according to my personal 
knowledge are true, and those stated upon information! and belief I 
believe to be true. 

FRED J. HUGHES. 


Subscribed and sworn to before me this — dav of January. 1920. 

J. R. YOUNG, m 
Clerk, 

By ALE. G. BUHRMAN, 

Ass’t Cl’k. 
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Memorandum. 


January 7, 1920.—Rule for Contempt filed and returned served. 
Suggestion. by Maurice Splain, of Want of Jurisdiction. 

Filed January 8. 1920. 


* 




* 


* 


* 


Comes now Maurice Splain, United States Marshal in and for the 
District of Columbia, in his proper person, and as a friend of the 
Court, and appearing specially for the purpose of the suggestion 
herein contained and for no other purpose, says: 

9 It appears on the face of the record that there is a want 

of jurisdiction in this Court to issue the rule to show cause 
issued herein on the seventh day of January, A. D. 1920, or to 
enter any judgment in this cause, and to the purpose above set 
forth his said appearance is limited. 

MAURICE SPLAIN, 

Vnited States Marshal in and for the District 
' of Columbia in Tlis Proper Person. 


Suggestion . by William F. Fahey , of Want of Jurisdiction . 

Filed January 8. 1920. 

* * * * * * * 

Comes now William F. Falvev. one of the persons named as de¬ 
fendants in the' above-entitled cause, in his proper person, and as a 
friend of the Court, and appearing specially for the purpose of the 
suggestion herein contained and for no other purpose, says: 

It appears on the face of the record that there is a want of juris¬ 
diction in this Court to issue the rule to show cause issued herein 
on the seventh day of January, A. D. 1920, or to enter any judg¬ 
ment in this cause, and to the purpose above set forth his said 
appearance is limited. 

W. F. FALVEY. 

In Ills Proper Person. 


10 Writ of Replevin. 

Issued January 8, 1920. 

******* 

Schedule of Levy under 192 Cases Containing 2,000 Quarts and 501 
pints said to contain whiskey; showing 10 missing quarts and 2 
missing pints and evidences of 30 broken quarts and 1 broken 
pint; also 5 empty cases 
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We, the undersigned, citizens of the District of Columbia, having 
been duly summoned and sworn by the Marshal of said District, do 
hereby certify that we have appraised the property described in the 
foregoing schedule at Eleven Thousand Two Hundred Fifty &, 
no/100 Dollars. 

Given under our hands and seals, this 16th dav of Januarv. 
1920. 

MARK McK. SLOAN. [seal.1 
GEO. IT. EMMONS, Jsl. [seal.] 


The President of the United States to the Marshal forj said District, 

Greeting: 

J 

The Plaintiff in this action having, entered into an undertaking, 
with surety as required by law, you are therefore hereby commanded 
to take the goods and chattels claimed by the Plaintiff, to wit: 

One hundred and ninety-seven (197) cases of bottled bonded 
whiskies, of the value of Eight thousand dollars from the 
11 Defendants and deliver the same to the Plaintiff. And warn 
the Defendants to appear in said court on or before the 
twentieth day, exclusive of Sundays and legal holidays, occurring 
after the day of the service of this writ, and answer said action: 
and that if he make default in so doing the Plaintiff may proceed 
to judgment and execution. 

Witness, the Honorable Walter I. McCoy, Chief Justice of said 
Court, the 8" dav of January. A. D. 1920. 

[seal. | * ' JOHN II. YOUNG, 

Clerk, 

By ALF. G. BUITRMAN. 

A .mutant Clerk. 

Marshal's Rr.tran. 


Jan. S, 1920.—Replevied as per schedule hereto attached. 

March 12. 1920.—Replevied property in hands of Marshal await¬ 
ing further order of Court or U. S. Attornev. 

MAURICE SPLAIN, 

U. S. Marshal. 

R. 


Petition to Suspend I1Y/7 of Replenn. \ 

Filed January 9. 1920. 

* * * * * * ■ * 

To (he Honorable The Justice holding said Court: 

The petition of William F. Falvey states as follows: 

12 1. He is a member of the Metropolitan Police Force of 

the District of Columbia and is one of the defendants herein. 
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2. That Edwin B. Hesse is property clerk of the said Police Force, 
and one of the defendants herein; and in his capacity as such 
property clerk, and by the hand of your petitioner, he had possession 
of goods and chattels answering the description of the goods and 
chattels set forth in the declaration herein, namely, some of the 
one hundred and ninetv-seven cases of whiskev described in said 

.4/ 

declaration, which have been taken from his possession by the 
United States Marshal in and for the District of Columbia in pur¬ 
suance of the writ of replevin herein. 

3. The said whiskey was obtained by the said Police Force as 
evidence of crime, and is claimed as the property of the plaintiff 
herein, against whom there is pending in the Police Court of the 
District of Columbia a criminal charge, namely, that since the 
enactment and approval of the United States Revenue Act of 1913 
the said plaintiff unlawfully imported and caused to be imported the 
said whiskev into the District of Columbia. 

4. The said whiskev and the cases and containers thereof have', 
in their physical appearance, condition and constituents, internal 
and autoptic evidence of the said plaintiff's guilt of the crime against 


him as aforesaid. 

o. Petitioner is advised by counsel learned in tlie law that the 
said chattels and the evidences thereof are necessary and indispen¬ 
sable to the proof of plaintiff’s guilt, and it is against the 
13 public policy and interest to disclose, in advance of the trial 
of said criminal case, the nature and relevancv of the said 
evidence, and so being advised the petitioner believes and states. 


Wherefore petitioner prays: 

1 That the plaintiff be required, by a rule, to show cause why 
the execution of the writ of replevin herein should not be suspended 
and the property replevied returned to him. 

2. That the execution of the writ or writs of replevin issued or to 
be issued in this cause be suspended, or that the said property be 
returned to him, pending the trial of the criminal case above referred 
to. 

3. For other and further relief. 

W. F. FALVEY, 

Petitioner. 

JOHN E. LASKEY, 

U. S. A tty., I). 


CIJAS. W. ARTH. 


/last. 


U. S. A tty., D. C., 
Attorneyn for Petitioner. 


District of Columbia, .%•: 

I, William F. Falvey, do solemnly swear that 1 have read the fore- 
going petition by me subscribed and know the contents thereof; 
that the statements therein made as of personal knowledge are true, 
and those made upon information and belief I believe to be true. 

W. F. FALVEY. 
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Subscribed and sworn to before me this 9" dav of January, 
A. D. 1920. r 

J. R. YOUNG. | 

I Clerk 

ALF. G. BUHRMAN, ' 

4 ss’t Clerk. 

Rule to Show Cause. 

Filed January 9. 1920. 


Upon consideration ot the petition of \\ illiam F. Falvev herein, 
it is, this 9th day of .January. A. I). 1920, 

Ordered: That the plaintiff, Fred J. Hughes, show cause herein 
on the 9th day of January, A. 1). 1920, at 3 o'clock P. M., why the 
execution of the writ or writs of replevin issued herein should not 
be suspended as prayed in said petition: 

Provided: a copy hereof be served upon the plaintiff' or his counsel 
of record at least two days before the return day hereof. 

Bv the Court: 

WILLIAM HITZ. 

Justice. 

lo Answer of Fred J. Hughes to Petition . 

Filed January 9, 1920. 


To the Honorable Justice holding said Court: 

The answer of the plaintiff, Fred J. Hughes, to the petition filed 
herein by the defendant Falvev. praying for a stay of the writ of 
replevin in this cause respectfully shows: 

This action in replevin was filed January 3. 192|) to recover 
possession of 197 cases of bottled bonded whiskey unjustly taken 
and wrongfully detained from me, the plaintiff, by an unwarranted 
and illegal search and seizure made upon my premises, January 
1, 1920, in said District of Columbia, by members of the Metro¬ 
politan Police Force of said District and United States Internal 
Revenue Officers. Said 197 cases or boxes each contained twelve, 
quart size,. sealed and unbroken bottles respectively] filled with 
bonded whiskey, with the exception of one or two" of said cases 
which in place of twelve quart size bottles contained twenty-four 
pint size bottles filled with said liquor, as aforesaid, i Said liquor 
was at the time of said seizure on premises leased by me in the 
District of Columbia, and on the early morning of January 1. 1920, 
while I was absent from said premises, certain Internal Revenue 
Officers of the United States Government and Police Officers, whose 
names are unknown, unlawfully and without warrant or authority 

! v 
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so to do, broke open the door of my said premises, and seized the 
aforesaid cases containing liquor, in violation of the Fourth and 
Fifth Amendments of the Constitution of the Initecl 
16 States. 

* That the said Internal Revenue Officers and Rolice Officers 
took the above-described property so seized into their possession and 
have failed and refused to return the same or any part thereof to me, 
and the same was unlawfully and improperly, held by them and the 
defendants in this cause in violation of my Constitutional right, and 
the United States Marshal in and for the District of Columbia, act¬ 
ing at the request of the United States Attorney for the District 
of Columbia, refused to execute the writ of replevin in this cause and 
returned the same not served until January 8, 1920, when upon a 
hearing in this cause, upon my petition and a Rule issued on the 
Marshal to cite him for contempt for failure to execute the writ, the 
United States Attorney, in and for the District of Columbia, by 
his assistant, Charles Arth, appeared for the purpose of answering 
said petition and Rule. After filing a motion suggesting a want 
of jurisdiction in this Court, and after the Court had permitted the 
affidavit sworn to by me at the time of the filing of said replevin suit, 
to be amended nunc pro tunc, by having the! Clerk add his jurat 
to said affidavit, which ministerial act as a clerical oversight he had 
failed to write at the time that I made oath to said affidavit when 
said Declaration and affidavit were filed on January J, 1920; there¬ 
upon, the said District Attorney, by his assistant, agreed and stated 
to the Court that if another writ of replevin were then issued in this 
cause, he would direct the Marshal to serve the writ and take custody 
of said liquor, but said District Attorney gave notice that he would 
thereafter file a motion in this Court for the purpose of hav- 
1“ ing the Marshal, instructed by the Court, not to deliver posses¬ 
sion of said goods to me, the plaintiff, on the ground that said 
liquor was being held by the United States Government officials to 
lie used as evidence of crime alleged to have been committed bv me. 
T further aver that at the time of the seizure of said liquor there was 
no charge against me or warrant issued against me or any other per¬ 
son for the commission of any criminal offense in connection 
with said liquor, and said liquor was not taken on unv search 
warrant or other lawful authority, but after the seizure of said liquor 
by the officials, as aforesaid, and after this replevin suit had been filed, 
the said United States Attorney in and for said District of Columbia, 
to wit, on January 5. 1920. caused a warrant to be issued against 
me for the alleged offense of violating the Act of Congress known 
as the Heed Law, approved February 25, 1019. the charge being that 
I had transported or caused to be transported. 192 cases of liquor 
from Maryland to the District of Columbia. T immediately appeared 
before the Police Court in answer to said charge and announced my 
readiness to be tried on said offense, but said District Attorney has 
thus far failed and refused to try said cause. 

T would further aver that T am not guilty of anv violation of law. 
and that the offense alleged by the District Attornev on behalf of 
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the United States does not authorize any seizure or confiscation of 
said liquor, and the same is not reasonably required or legally com¬ 
petent to be held as evidence on the charge aforesaid. 

I further aver that it is necessary that said liquor be restored 

18 to my possession before January 15, 1920, at which time the 
Constitutional Amendment forbidding liquor on any premises 

except dwellings, for personal or private use, will become effective 
and irreparable damage will result from a failure of fhe Court to 
restore the same to my possession. 

I further aver that by reason of the circumstances aforesaid, the 
said cases of liquor cannot legally be used as evidence against me 
for the alleged violation of said Heed Law, and my Constitutional 
rights have been and will be violated unless the Court order the re¬ 
turn prayed for, and I have made this request for the return of said 
liquor not only to the defendants in this cause, but to the United 
States District Attorney for the District of Columbia, who appeared 
herein for certain of the defendants, and also bv reason of his motion 
herein to stay the return of said property to me upon the alleged 
criminal charge aforesaid, said property now being in the custody 
of the Marshal, and no longer in the custody of the District Attor¬ 
ney; otherwise, said motion would be made in the alleged criminal 
cause aforesaid in the Police Court. 

Wherefore respondent prays that said prayers of sajd petitioner 
be denied and that the Marshal be directed to return the said prop¬ 
erty to this respondent pursuant to the Code of Law for said District 
of Columbia. 

FRED. J. HUGHES. 

A. L. NEWMEYER. ! 

WM. LEAHY, ! 

J. WM. SHEA, | 

Attorneys for Respondent. 

i 

! 

| 

19 District of Columbia, ss: 

I, Fred. J. Hughes, being first duly sworn on oath depose and say 
that I have read the foregoing answer by me subscribed and know 
the contents thereof; that the matters and things therein stated ac¬ 
cording to my personal knowledge are true, and those stated upon in¬ 
formation and belief I believe to be true. 

FRED. J. HUGHES. 

Subscribed and sworn to before me this 9th day of January, 1920. 

J. R. YOUNG, I 

Clerk. 

By ALF. G. BUHRMAN, 

AWt Clerk. 
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Order Dism^sing Petition . etc. 

Filed January 12, 1920. 

******* 

Upon consideration of the petition tiled by the defendant, William 
F. Falvey, to suspend the writ of replevin in the above-entitled cause 
and the answer thereto filed by the plaintiff, and after argument by 
counsel for the respective parties, upon consideration thereof, it is 
by the Court this 12th day of January. 1920, Ordered that said peti¬ 
tion be and the same is hereby dismissed. It is further Ordered that 
the chattels in this proceeding now in the custody of the 
20 T nited I States Marshal in and for the District of Columbia 
be held;by the said United States Marshal subject to the fur¬ 
ther order of this Court. 

WILLIAM IIITZ, 

Justice . 


Motion of Plotnfiff for f*ossrss/on of ( haftcls, 
Filed Januarv 15. 1920. 


* 


* 


* 


* 


Comes now the plaintiff in the above cause and representing to 
the Court that he has filed a petition in the Police Court of the Dis¬ 
trict of Columbia in the case of United States vs. Fred J. Hughes for 
the purpose of having that Court order the return to him of the 
whiskey claimed to be held as evidence in said criminal proceedings, 
upon the ground of its unlawful seizure, and said Police Court upon 
said petition and answer has decided that it has no jurisdiction to 
entertain the petition by reason of the chattels being in the custody 

/ 4 n t c* 4 y. O . 1. . .. ....I * i 1 • 1* *'-i 

id 

\ erein 

- . - . aid 

chattels to the plaintiff herein in accordance with the writ of re¬ 
plevin and undertaking, given herein. 

A. L. NEWMYER, 

WM. E. LEAHY. 

N.. 

Attorneys- for Plaintiff. 


entertain the petition by reason of the chattels hang in the custod 
of this Court, subject to its further order in this proceeding, sai 
plaintiff herein accordingly moves tins Court to pass an order herei 
requiring the United States Marshal for said District to deliver sat 
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21 Supreme Court of the District of Columbia. 

Friday, January 16, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * j * 

Upon consideration of the motion of plaintiff filed herein, for the 

return to him by the United States Marshal the chattels under the 

Writ of Replevin in this cause, it is ordered that said motion be, 

and the same herebv is overruled. 

* 

\ 

Order Allowing Special Appeal. 

Filed March 26, 1920. 

sic # 5jc sje ijc ; * 

On consideration of the petition for the allowance of ^a special ap¬ 
peal in the above-entitled cause from the order of the Supreme 
Court of the District of Columbia entered therein on the; 12th day of 
January, 1920. dismissing petition to suspend writ of replevin and 
ordering goods to be held by the marshal, it is by the Court this day 
ordered that said petition be. and the same is hereby allowed. 

[seal.] Per Mr. Chief Justice | SMYTH, 

March 25. 1920. 

A true copy. 

Test. 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

i 

22 Assignment of Errors on Special Appeal. 

i 

Filed March 29, 1920. 

* * * * * * * 

Comes now the plaintiff, Fred .J. Hughes, in the above-entitled 
cause and assigns for review on appeal errors committed bv the 
Trial Court as follows: 

1. The Court erred in ordering that the United States Marshal 
hold the property subject to the further order of the Court although 
dismissing the petition to suspend the writ of replevin. 

2. The Court erred in refusing to direct the United i States Mar¬ 
shal to deliver said property to the plaintiff in accordance with the 
mandate of the writ of replevin (in the absence of ah order sus¬ 
pending the writ of replevin). 

3. The Court erred in refusing to permit the Marshal to proceed 
in accordance with the Sections of the Code governing actions of 
replevin and deliver the property to the plaintiff. 
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4. The Court erred in that it was without jurisdiction under Sec¬ 
tion 1557 of the D. C. Code to order the Marshal to hold the prop¬ 
erty indefinitely in the absence of an order suspending the writ of 
replevin or returning the goods to the custody of defendants. 

ALVIN L. NEWMYER. 

WM. E. LEAHY. 

N., 

A tt’ys for Pl’ff. 


23 Designation of Record on Special Appeal. 

Filed March 29. 

* * * * sje * * 

The Clerk of said Court will please prepare the transcript of 
record (as the equivalent of a bill of exceptions) in the above cause 
for the Court of Appeals and include therein the following: 
Declaration, Affidavit and Summons, 

Replevin undertaking with surety. 

Writ of Replevin, 

Petition for Rule for Contempt, 

Memorandum of Rule issued and returned served, 

Suggestion of want of jurisdiction, 

Memorandum showing writ of replevin returned not executed but 
service of summons made. 

Amendment nunc pro tunc of affidavit annexed to Declaration. 
Writ of replevin issued, 

Memorandum of return on writ showing it executed, 

Petition to suspend writ of replevin and affidavit, 

Rule on plaintiff to show cause, 

Answer of plaintiff to petition and affidavit and rule, 

Orders dismissing petition to suspend writ and requiring Mar¬ 
shal to hold goods, 

Motion to require Marshal to turn over property, 

Order overruling motion, 

Assignment of Errors and this Designation. 

24 Certificate from Court of Appeals allowing special appeal. 

ALVIN L. NEWMYER, 

WM. E. LEAHY, 

N„ 

Attorneys for Plaintiff. 


Copy of the aforegoing Designation of Record received this 29th 
dav of March, 1920. 

CHAS. W. ARTH, 

Ass't U. S. Atfy, D. C. 


FRED J. HUGHES VS. \VM. F. FALVEY ET AL. 
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25 Supreme Court of the District of Columbia. 

I 

United States of America,' 

District of Columbia, ss: 

• i 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered; from 1 to 
24, both inclusive, to be a true and correct transcript of the record,- 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 63222 at Lay-, wherein 
Fred J. Hughes is Plaintiff and William F. Falvey et al. are De¬ 
fendant-, as the same remains upon the files and of record in said 
Court. 

i 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of April, 1920. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, 

| Clerk. 

By W. E. WILLIAMS, 

Assistant Clerk. 

i 


Endorsed on cover: District of Columbia Supreme (;ourt. Xo. 
3390. Fred J. Hughes, appellant, vs. William F. Falvey, et al. 
Court of Appeals District of Columbia. Filed Apr. 2. 1920. Henrv 
W. Hodges. Clerk. 
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IN THE 


Court of Appeals, ©istrict of Columbia 


April Term, 1920. 


No. 3,390. 

No. 12, Special Calendar. 


Feed J. Hughes, 


Appellant , 


vs. 


William F. Falvey, et al., 

Appellees. 


BRIEF FOR APPELLANT. 


The Case. 

This is a special appeal allowed by this Court from 
an order passed in the Supreme Court of the District 
of Columbia on the 12th day of January, 1920, dis¬ 
missing a petition filed by the appellant, William F. 
Falvey, to suspend a writ of replevin in this case and 
at the same time ordering the chattels takep by the 
Marshal in this proceeding to be held subject to the 
further order of that Court. 

It appears (R., p. 9) that on the 1st day of January, 
1920, certain Internal Revenue Officers of the United * 



2 


States Government and Police Officials of the Metro¬ 
politan Police Force of the District of Columbia, 
whose names were and are unknown to appellant, un¬ 
lawfully and without warrant or authority so to do, 
entered upon certain premises leased by appellant in 
the District of Columbia, and breaking open the door 
of said premises (R., p. 10), seized 197 cases of 
bottled and bonded whiskev, each case or box contain- 
ing 12 quart size sealed and unbroken bottles filled 
with bonded whiskey, with the exception of one or 
two of said cases which in place of quart size bottles 
contained 24 pint size bottles' filled with the same 
liquor. At the time of said seizure without warrant or 
authority as aforesaid, there was pending against 
appellant no charge of any kind in any Court what¬ 
soever, and the seizure was made with no color or 
right to take the said whiskey aforesaid. On January 
3, 1920, appellant filed in the Supreme Court of the 
District of Columbia his action in replevin against the 
appellees herein for the purpose of recovering pos¬ 
session of said cases of whiskey then in possession of 
the appellees by virtue of the unlawful seizure made 
as aforesaid, appellant claiming the right of posses¬ 
sion to said whiskey because of the said wrongful tak¬ 
ing from his possession by the U. S. Internal Revenue 
Officers and Members of the Metropolitan Police Force 
acting without any search warrant or other lawful au- 
thoritv. The United States Marshal in and for the 
District of Columbia, acting at the request of the 
United States Attorney for the District of Columbia, 
refused to execute the writ of replevin and returned 
the same not served until January 8, 1920, when upon 
a hearing had upon appellant’s petition and rule is¬ 
sued thereon, citing the Marshal for contempt for 
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failure to execute the said writ of replevin, a sug¬ 
gestion was offered by the said Marshal and also the 
appellant Falvey of the want of jurisdiction in the 
Court to entertain the said petition for the reason that 
it showed on the face of the record that the Court was 
without authority to issue the rule to show cause, it ap¬ 
pearing that there had been a clerical oversight on the 
part of the Clerk in failing to enter the fact of ap¬ 
pellant’s having sworn to the jurisdictional affidavit 
upon which the writ had been issued. It developed 
at said hearing that appellant had in fact sworn to said 
affidavit before a deputy clerk of the Supreme Court of 
the District of Columbia at the time it was filed and 
this fact having been sufficiently presented to the 
Court at the time of the hearing aforesaid, kppellant 
was allowed to amend the affidavit nunc pro tunc by 
inserting therein the name of the Deputy Clerk, before 
whom said affidavit had been sworn to and the date 
upon which said oath had been taken. 

Thereupon a new writ of replevin was subd out in 
the said cause as of the day of the last heading, and 
the Marshal executed the same by taking into his 
possession the goods hereinbefore set out. Ofi the 9th 
day of January, 1920, the appellee Falvey, through the 
United States Attorney in and for the District of 
Columbia then filed in the cause a petition to suspend 
the writ of replevin, alleging in substance thgt he was 
a member of the Metropolitan Police Forcb of the 
District of Columbia and that said whiskey fyad come 
into the possession of him and Edwin B. Hesse, Prop¬ 
erty Clerk of the said Police Force, aforesaid, as evi¬ 
dence of crime and there was pending againjst appel¬ 
lant in the Police Court of the District of Columbia a 
criminal charge “Namely, that since the enactment 
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and approval of the U: S. Revenue Act of 1918, the 
said plaintiff unlawfully imported and caused to be 
imported the said whiskey into the District of Colum¬ 
bia” (R., p. 8); that said whiskey and the cases and 
containers thereof had “in their physical appearance, 
conditions and constituents, internal and autoptic evi¬ 
dence of the said plaintiff’s guilt of the crime against 
him as aforesaid,” and said petition further alleged 
that appellee Falvcy had been advised by counsel 
learned in the law that the said whiskey was necessary 
and indispensable to the proof of plaintiff’s guilt, and 
that it was against public policy and interest to dis¬ 
close the nature and relevancy of said evidence in ad¬ 
vance of the trial of said criminal case, concluding with 
the prayer that your appellant herein be required by 
rule to show cause why the execution of the writ of 
replevin should not be suspended, and praying that 
the execution of the writ be suspended and that said 
property be returned to the appellee Falvey, pending 
the trial of the criminal case above referred to. 

To the rule to show cause issued upon said peti¬ 
tion, appellant filed his answer on the 9th day of Jan¬ 
uary, 1920, stating in substance the fact of the insti¬ 
tution of the action in replevin on January 3, 1920. 
and detailing the unlawful, unwarranted and wrongful 
search and seizure made by the Internal Reveune Offi¬ 
cers and police officials, when, without warrant or au¬ 
thority on the early morning of January 1, 1920, they 
entered upon the premises of the defendant, and break¬ 
ing open the door seized the said whiskey aforesaid, 
while there was no charge pending against appellant 
iii anv Court in the District of Columbia for anv crime 
whatsoever, and further setting forth the failure of 
the United States Marshal to execute the writ of re- 
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plevin sued out on the 3rd day of January aforesaid, 
and the further fact that no charge of any kind was 
preferred against appellant until the 5th day of Janu¬ 
ary, 1920, when at the instance of the United States At¬ 
torney a warrant was issued against him for the al¬ 
leged offense of violating the Act of Congress approved 
February 25, 1919, and known as the Reed law, in sub¬ 
stance charging that appellant had transferred or 
caused to be transferred the liquor in question from 
Maryland into the District of Columbia; that appellant 
immediately appeared before the Police Court in 
answer to said charge, announced his readiness to be 
tried, but that “said District Attornev has thus far 
failed and refused to try said cause.” Appellant fur¬ 
ther averred his innocence of anv violation of the law, 
and the fact that the evidence alleged against him 
did not authorize a seizure or confiscation of the liquor, 
and denied that the same was reasonably required or 
legally competent as evidence to establish the charge 
made against him. Upon the 12th day of January, 
1920, an order was entered by the presiding Justice in 
said cause dismissing the petition of the defendant 
Falvey to suspend the writ of replevin, but ordered that 
the “chattels in this proceeding now in the Custody of 
the United States Marshal in and for the District of 
Columbia be held by the said U. S. Marshal subject 
to the further order of this Court.” On the 15th day 
of January, 1920. a motion was entered in the cause 
by appellant seting up the fact that he had filed a peti¬ 
tion in the Police Court of the District of Columbia in 
the case filed against him there for the purpose of hav¬ 
ing that Court order the return to him of the whiskey 
seized by virtue of the writ of replevin, and setting forth 
the fact that the said Police Court upon petition of ap- 
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pellant and the answer of appellees filed thereto had ad¬ 
judged that it was without jurisdiction to entertain the 
said petition, and appellant therefore moved the said 
Supreme Court of the District of Columbia to order 
the United States Marshal to deliver the said whiskey 
to him in accordance with the said writ of replevin 
aforesaid. On the 16th day of January, 1920, this 
motion was overruled by order of the Court and on the 
26th day of March, 1920, a special appeal was allowed 
from the order of the Supreme Court of the District of 
Columbia, entered on the 12th day of January, 1920, 
dismissing the petition to suspend the writ of replevin 
and ordering the goods to be held by the Marshal. 

Assignment of Errors. 

To the action of the Court in this cause appellant 
assigned certain errors committed by the said trial 
court as follows: 

1. That the Court erred in ordering the U. S. Mar¬ 
shal to hold the property subject to the further order of 
the Court, although dismissing the petition to suspend 
the writ of replevin. 

2. The Court erred in refusing to direct the U. S. 
Marshal to deliver said property to the plaintiff in ac¬ 
cordance with the mandate of the writ of replevin (in 
the absence of an order suspending the writ of replev¬ 
in). 

3. The Court erred in refusing to permit the Mar¬ 
shal to proceed in accordance with the sections of the 
Code governing the actions of replevins, and deliver 
the property to the plaintiff. 

4. The Court erred in that it was without jurisdic¬ 
tion under section 1557 of the D. C. Code to order the 
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Marshal to hold the property indefinitely in the ab¬ 
sence of an order suspending the writ of replevin, 
or returning the goods to the custody of defendants. 

I 

I 

Argument. 

In principle all of the assignments of error are di¬ 
rected to the action of the Court in ordering the United 
States Marshal to hold the property seized by virtue 
of the writ of replevin subject to the further order of 
the Court although after full hearing upoq the peti¬ 
tion to suspend the writ of replevin and the answer 
thereto the Court had come to the definite conclusion 

i 

that the petition ought to be dismissed. Aii examina¬ 
tion of the pleadings filed in the cause shows that at no 
time have the appellees herein endeavored to justify 
the original seizure and taking of the goods in ques¬ 
tion. There is and can be no justification fclr the con¬ 
duct under which the said goods were taken^ The rec- 

j 

ord fully establishes the fact to be that on the early 
morning of the 1st day of January, 1920, there existed 
no charge whatsoever against the appellant herein, 
that no warrant had been issued, no information filed 
or indictment found against him for any crime or 
offense upon which his property could be sized and his 
rights invaded in the manner in which thdv were in 
this particular instance, when without search warrant 
and without any color of right or authority under law, 
certain Internal Revenue Officers of the United States 
Government and Police Officers of the Metropolitan 
Police Force broke open the door of |iis prem¬ 
ises and took therefrom 197 cases of whiskey, and un- 
justly, wrongfully and equally without color or right 
or authoritv under law detained the same from him. 
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The entire case of the appellees as set forth in their 
petition to suspend the writ of replevin in this cause 
is based upon the necessity that the goods be retained 
by the police officials to be used as evidence in a charge 
against appellant pending in the Police Court of the 
District of Columbia which was never originated until 
five days after the seizure was made, reasoning which 
could not have formed the basis of the order of the 
Supreme Court of the District of Columbia of Janu¬ 
ary 12, 1920, since after full consideration of all the 
facts set out in that petition, and hearing and argu¬ 
ment had upon the same and answer thereto, the Court 
oredered the said petition to be dismissed. The law is 
so well settled with regard to the use in evidence of 
property seized in the manner in which this property 
was seized that citation of authorities is unnecessary. 
As hereinbefore set out, no justification of the seizure 
can be or is attempted to be made by appellees. Their 
wrongful detention and retention they attempt to jus¬ 
tify bv asserting their necessitv as evidence in a cause 
made five days subsequent to their seizure. Upon the 
facts of the record then appears the essential vice of 
their petition, for it was to prevent, prohibit and for¬ 
bid just such conduct as occurred in this case that the 
constitutions of practically every State and of the 
United States carry in their provisions the method and 
the manner by which and in which property of the citi¬ 
zens of the several States and the United States may be 
seized and taken, and no matter how necessary it may 
appear five days or two weeks after an unwarranted 
and unlawful seizure that the goods obtained by virtue 
of such seizure should be retained for purposes of evi¬ 
dence, it has been again and again decided that experi¬ 
ence and justice have shown that not even the Govern- 
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ment shall acquire the right to the use of that: evidence, 
because of necessity, which was obtained only by the 
grossest violation of a citizen’s rights. 

Weeks v. U. S., 232 U. S., 383; 

Silverthorne Lumber Co. v. U. S.; 

Adv. Opinions Sp. Ct. U. S., p. 208. 

The justice of the position of the appellant in this 
regard was recognized by the presiding Justice in this 
case in the Court below, for in his order of January 
12, 1920, it was specifically ordered “that said petition 
be and the same is hereby dismissed.” 

It having become apparent from the pleadings and 
the facts in this case and the law governing the same 
that no right to retain the goods as evidence could be 
asserted, insomuch as at any trial the goods : could not 
be used as evidence by reason of the method in which 
they were obtained, and it having been established, 
therefore, that the facts set forth in the petition of the 
appellee Falvev were insufficient to warrant la suspen¬ 
sion of the writ of replevin, and the Court having 
ordered that the said petition be dismissed, there was 
then before the Court nothing upon which it could pass 
an order directing that the goods be retained by the 
Marshal until further order of the Court. The man¬ 
date of the writ was clear and required that; the Mar¬ 
shal turn the goods over to appellant. Every step re¬ 
quired by law in order to obtain the writ: had been 
properly taken; the undertaking was filed; the appel¬ 
lees had full protection under the law against damage 
or loss by the taking under the writ of replevin and 
there existed no reason or ground whatsoever for the 
Court to, in effect.order that to be done which: it had ex¬ 
pressly ordered should not be done when it ordered 
the petition to suspend the writ to be dismissed. The 


| 
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contention of the appellee Falvey that the Court’s au¬ 
thority to order the goods further retained by the Mar¬ 
shal is established by the case of Commission and Stock 
Co. v. Moore, 13 App. I). C., 78, is clearly unsound. A 
comparison of the Moore case with the record in this 
case proves that the former is no authority for the posi¬ 
tion maintained by the appellees in the instant cause or 
the Court below in ordering the goods to be retained in 
the manner hereinbefore set forth. In the Moore case 
the persons were arrested while actually engaged in 
setting up and maintaining a gaming table and gaming 
device and while actually working and operating the 
fraudulent contrivance which was later made the sub¬ 
ject matter of the replevin suit. In the present case no 
crime was being committed and the appellant was not 
arrested while in the actual commission of any offense 
and the goods which were taken were not being used or 
operated in the performance of any criminal act; in 
fact, a comparison of the records in the two cases dis¬ 
closes no similarity whatsoever, for in the Moore ease 
it comes clearly within the line of decisions which 
establish the right of the government to temporarily 
detain the articles seized in the unlawful use of parties 
engaged in violating the criminal law until the exi¬ 
gencies of tile prosecution against said parties are sat¬ 
isfied. whereas in this case no criminal charge of any 
kind had been preferred against appellant, who had not 
been arrested in the commission of any offense, the 
property was not found in his unlawful use or taken 
while he was engaged in violating the criminal law. No 
question was and none could be raised in the Moore 
case about the right of the Government to introduce 
the gambling paraphernalia against the defendants in 
the criminal charge, whereas in this case the answer of 
appellant to the petition to suspend the writ squarely 
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raised the issue of the legal incompetency of the goods 
as evidence, and under the pleadings before the Court 
upon the hearing of that petition and answer thereto, 
it is respectfully submitted the Court could not do 
otherwise than dismiss the petition, and, having done 
that, was without jurisdiction or authority to direct 
that the goods be held further by the United States 

t^?l >r , with no reason or ground upon 
which the Court could base its order in the record then 
before it. 

Appellant further respectfully directs the attention 
of this Court to a suggestion which may be offered of 
the fact that on the 15th day of January, 1920, an in¬ 
dictment was returned in the Supreme Court of the 
District of Columbia against the appellant and one 
John J. O’Neil, Numbered 36,136, charging the defend¬ 
ants therein with the violation of Section 836-}i of the 
District Code, and that by reason thereof this whiskey 
becomes the proceeds of crime, which may lawfully be 
retained by the Marshal until the disposition! of said 
indictment, the possible contention being that| the Su¬ 
preme Court of the District of Columbia, holding a 
Criminal Term, now has jurisdiction over the disposi¬ 
tion of the said whiskey as proceeds of crime, and that 
the question involved in this appeal has become a moot 
one. To this contention appellant respectfully replies 
that it is grounded upon matters and things so dehors 
this record that they cannot properly come before this 
Court upon this appeal, but, even if they could, the con¬ 
tention is so apparently unsound that its seripus con¬ 
sideration becomes unnecessary. The original acquisi¬ 
tion of these goods was so contrary to law and the fun¬ 
damental rights of appellant that they can not be con¬ 
sidered as the proceeds of any crime charged tive days 
or two weeks subsequent to their unlawful seizure. 
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The enjoyment of his property, or perhaps his life, re¬ 
quires the most serious condemnation of such unlawful 
takings, and such arguments in support thereof in be¬ 
half of not only this appellant but of the ordinary citi¬ 
zen himself whose fundamental rights shall certainly 
not be violated with impunity by Internal Revenue 
Officers or Police Officers, who, in misguided zeal to ap¬ 
prehend violations of the law, themselves invade its 
dearest safeguards. The Supreme Court of the Dis¬ 
trict of Columbia having obtained jurisdiction over 
these goods bv virtue of the action of replevin filed 
therein, still retains its authority and control over 
them in that cause, and by virtue thereof; that juris¬ 
diction has never been surrendered nor lost, and cer¬ 
tainly the continued unlawful retention of appellant’s 
goods from him, in denial of his fundamental and con¬ 
stitutional rights, can never be considered a moot ques¬ 
tion so long as there are Courts of Justice to sustain 
the right of any citizen to the lawful enjoyment of his 
property and his goods. 

CONCLUSION. 

For the errors committed bv the trial court and as- 
signed hereinbefore, it is respectfully submitted by the 
appellant that the order passed by the Supreme Court 
of the District of Columbia, January 12, 1920, should 
be reversed and vacated, and that the goods now held 
by the Marshal under the writ of replevin in this cause 
should be ordered to be turned over to the appellant 
herein in accordance with the mandate of said writ. 

Respectfully submitted, 

Alvin L. Newmeyer, 
William E. Leahy, 

T WtTTT*M ft-ETT? A 

Attorneys for Appellant. 





